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was awarded only $60,000, one third of the award, or $20,000, would
be subject to income taxes.
Although the instruction given in Shireman may create incidental
problems, it should foreclose the possibility that the jury will add to
or deduct from the final award because of an erroneous belief as to
income tax liability. Florida courts can achieve this desirable result
without modifying the wording of the instruction.
JACK

R.

SCHOONOVER

HERBERT

S.

BLESSING

EQUAL RIGHTS FOR WOMEN
A glance at English common law reveals that women have long
been subject to legal and political disabilities. Although equity
courts have gradually eliminated many strict rules laid down by the
common law courts, thereby improving the legal position of women,
the struggle for equal rights continues today.
By the turn of the nineteenth century, women were uniting in
political groups to strengthen their demands for equality. During
this period they achieved some acceptance in schools and colleges,
previously a male domain. The year 1840 marked the meager beginning of the first organized woman suffrage movement;' it was this
movement that gave real impetus to advocates of equal rights for
women. Constitutional reforms in political rights for women followed the First World War in the United States, Great Britain, the
Soviet Union, Luxembourg, Poland, Germany, and the Netherlands2
Although some countries are in the process of legislative reform, many
now have equal rights provisions in their constitutions 3 and others
recognize equality by specific legislative enactments. 4 Latin-American
and Far Eastern countries have been reluctant to establish equal
rights for women, but some progress has been made in the last few
decades.5
1.

1 STANTON, HISTORY OF WOMAN SUFFRAGE 67 (2d ed. 1889). See also Fenberg,

Sojourner Truth Saves the Day, 35 WOMEN LAW. J. 15 (1949).
2. DUVERGER, THE POLITICAL ROLE OF WOMEN 13 (1955); GUINs, SoviEr LAN%
AND SOVIET SOCIETY 216 (1954); Santos, The United Nations and the Status of

Women, 26 PHIL. L.J. 211, 212 (1951); The Status of Women in the World of
Today, Review of Contemporary Law, June 1960, p. 5.
3. Bates, Comparative Political Rights of Women in the Americas, 34 WOMEN
LAW. J. 11

(1948); Miiller-Freienfels, Equality of Husband and Wife

in Family

Law, 8 INT'L & Comp. L.Q. 250 (1959); The Status of Women in the World of
Today, supra note 2.
4. See authorities cited note 3 supra.
5.

DUVERGFR,

op. cit. supra note 2, at 9; Bates, supra note 3; INTER-AMERICAN
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A number of factors may contribute to the lack of uniformity in
the granting of equal rights to women. Economic conditions have
a considerable influence on the status of women. In the African
countries, where the economy is primitive and women play no major
role in the labor force, they remain subordinate to the men, with
no prospects of equal rights and perhaps no desire for the attendant
responsibility. In communist countries, where women are essential
to the economy because of their participation in the labor force, they
are induced to seek employment by offers of equal rights. Where
women participate actively and voluntarily in the employment force
of a fully developed economy they more often achieve financial independence. This leads to dissatisfaction with their status and culminates in a crusade for equal rights. The most important current
goal of the crusaders in the United States is equal pay for equal
work.6

It will be helpful to examine the issues involved and the solutions reached in England, Germany, and Russia before discussing the
status of the problem in the United States.
FOREIGN COUNTRIES

England
Women do not enjoy a guarantee of universal equal rights on a
national scale in England. In 1919, one year prior to the adoption
of the nineteenth amendment in this country, Parliament passed the
Sex Disqualification Removal Act in England.7 Although the title
implies that all disqualifications are removed, the act affects only very
limited areas of the law. It is perhaps best known for its mandatory
provision relating to jury service for women. It also provides that
women may exercise any public function, may hold civil or judicial
office or post, and may be admitted to any civil profession, vocation,
incorporated society, or university. s
Germany
Under the 1896 German Civil Code9 the husband had complete
COMMISSION OF WOMEN, REPORT TO THE 8TH INTERNATIONAL CONFERENCE OF
AMERIcAN STATES (1938); INTER-AmIGPcAN COMMISSION OF WOMEN OF THE ORGANIZATION OF AMERICAN STATES, REPORT PRESENTED TO THE 14TH SESSION OF THE U.N.
COMM'N ON THE STATUS OF WOMEN 11 (1960); The Status of Women in the World

of Today, supra note 2.
6. The Status of Women in the World of Today, supra note 2, at 9.
7. 9 & 10 Geo. 5, ch. 71 (1919).
8. Id. §§1-3; The Status of Women in the World of Today, supra note 2, at
74.
9.

GERMAN CIVIL CODE art. 1354 (1896).
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control over the marital relationship, subject only to his wife's objections to his abuse of this right. 10 This status was altered by the adoption of the Bonn Constitution in 1949, which provided equality of
men and women before the law.- To permit a gradual transition
through legislation, the constitution also stated that any laws in conflict with the constitution would continue in force until amended;"
but on April 1, 1953, the constitutional provisions became operative
even in the intervening absence of amendatory legislation. German
courts then were forced to determine the constitutionality of each
challenged law. Although some German writers argued that married
women did not acquire equal rights under the constitution until
implementing legislation was passed,' 3 the majority of the courts held
that the equal-rights provision was a rule of positive law and that any
conflicting legislation was inoperative after April 1, 1953.14 In 1957
the legislature finally enacted implementing laws, and the problem
was alleviated.
Considerable difficulty has arisen in regard to marital property.
Under the new system, the husband must return to the wife her
separate property and account for his administration of it. In the
absence of a request by the wife for a return, the courts have held
that she authorized her husband to manage her property. The wife
now has power to manage and convey her property; and when she
elects to exercise this power, the husband must comply.'Russia
Russian women were active in the Revolution and as a result were
granted equality by legislation in 1917.16 In addition, the constitution

10. Comment, 7 AM. J. Comp. L. 276 (1958).
11. BONN CONST. (Grundgesetz) art. 111, 112 (1949).
12. BONN CONST. (Grundgesetz) art. CXVII (1949).
13. Note, 2 INT'L & COMP. L.Q. 430 (1953).
14. Comment, 7 Am. J. Comp. L. 276 (1958).
15. Note, 2 INT'L & COMP. L.Q. 430 (1953). Another problem created by the
equal rights legislation is the wife's domicile. Formerly her domicile was that of
her husband; now she may have her own. Furthermore, the husband and wife now
share the right to make decisions concerning their matrimonial affairs. They
must provide equally for the upkeep of the family, and a spouse in a superior
financial situation is required to support the needy spouse in a reasonable manner.
The husband is responsible for his minor children, but the spouse who manages
the marital affairs also manages the financial affairs of the children. The provisions applying to divorce are also controversial.
16. FIELD, PROTECTION OF WOMEN AND CHILDREN IN SOVIET RuSSIA 53 (1932):
GuINs, SovIET LAW AND SOVIET SOCIETY 290 (1954); The Status of Women in the
World of Today, supra note 2, at 184.
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of 193617 granted "equal rights with men in all spheres of economic,
state, cultural, social and political life."
Fluctuations in the efficiency of women and the possibility of pregnancy, which would necessitate short-term substitution of labor, presented difficult problems to employers attempting to provide equal
economic opportunity to women. Social insurance partially solved
the difficulty by providing nursery care for children; in addition, free
care during pregnancy and leave with pay became available.,8
To maintain the necessary quota of Russian laborers, women are
continually encouraged to seek employment. Women lawyers are
available to render advice on the legal and social connotations of
women's rights.' 9 Equality of men and women, socially and economically, is apparently a corollary to the communist theory that
there can be no inferior groups in a successful society and that all
persons, regardless of sex, must contribute to the society.
TIE

UNITED STATES

The women's suffrage movement culminated in 1920, when the
nineteenth amendment was ratified. This success gave rise to demands
for equality in all respects.20 An equal-rights amendment has been
introduced into every session of Congress 2since 1923. The amendment is brief but of immeasurable impact: '
"Equality of rights under the law shall not be denied or
abridged by the United States or by any State on account of
sex.
"Congress and the several States shall have power, within
their respective jurisdictions, to enforce this article by appropriate legislation.
"This amendment shall take effect one year after the date
of ratification."
The amendment is popularly known as the "Lucretia Mott Amendment," in honor of the woman considered the founder of the world
movement for equal rights.2 2 Designed to eliminate discriminations
17. U.S.S.R. CONsT. art. 122, as cited in WEBB, THE TRUTH ABOUT SOVMT
RussiA 115 (1942).
18. Fimx, op. cit. supra note 16, at 58.
19. Id. at 63.
20. The Inter-American Commission of Women prepared a report on the
comparison of the political and civil rights of women in the United States, published in S. Doc. No. 270, 74th Cong., 2d Sess. (1936).
21. H. 8218, 87th Cong., 1st Sess. (1961).
22. Murrell, Full Citizenship for Women: An Equal Rights Amendment, 88
A.B.A.J. 47 (1952); S. REP. No. 1013, 79th Cong., 2d Sess. 1 (1946).
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of all kinds, it would affect statutory law in this country substantially,
since differential treatment of men and women occurs in nearly all
spheres: civil rights, family law, contract and property rights, and
3
labor relations2
The amendment has been debated before both houses of Congress.
In July 1946, it was approved by a majority of senators, but it did not
attain the requisite two-thirds vote; in 1950, it passed in the Senate
24
but was unsuccessful in the House of Representatives.
Senator Charles 0. Andrews of Florida and Senator James 0.
Eastland of Mississippi opposed the 1946 amendment because it gave
Congress broad powers to regulate family-rights laws and the safety
or health of women in local industries, areas traditionally controlled
by the states. They argued that "many provisions of State Constitutions and State statutes would be either superseded, annulled, or
thrown into hopeless confusion . .. thereby resulting in endless and

needless litigation. It would be just another step toward regimentation which is fraught with dangerous consequences to any democracy." 25 In short, Congress would have superadvisory power over
state citizens and would usurp the states' rights to administer domestic
laws.
Senators Andrews and Eastland also argued that men and women
need different laws because of their biological differences. Differentiation was necessary to protect women, "providing ... more reason-

able hours of labor, a minimum wage, greater safety against acci''
dents and illness, and other safeguards and working conveniences. 26
Moreover, they felt that enforcement would be impracticable because a
chaotic multiplicity of suits to determine the validity of nearly every
law on the books would naturally follow adoption of the amendment.
This minority report was apparently carefully considered by the
proponents of equal rights, because the amendment passed by the
Senate in 1950 carried an order stating that "the provisions . . .shall

not be construed to impair any rights, benefits, or exemptions now or
27
hereafter conferred by law upon persons of the female sex."
Although women have not been granted universal equal rights in
23. See Note, 2
and cases.
24.

STANFORD

L. REv. 691 (1950), for a compilation of state laws

The first congressional hearing on the amendment was held Feb. 7, 1924,

before the Subcommittee of the Senate Judiciary Committee; the most recent was
held April 11 and 13, 1956, before the Subcommittee of the Senate Judiciary
Committee. The first congressional report was submitted on June 4, 1936, by the
Subcommittee of the House Judiciary Committee, and the most recent one was
reported out by the Senate Judiciary Committee. S. REP. No. 1150, 85th Cong.,
1st Sess. (1957).
25. S.REP. No. 1013, 79th Cong., 2d Sess. 3 (1946).
26. Id. at 14.
27. 96 CoNC. REC. 870 (Jan. 25, 1950).
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the United States, equality provisions are included in the constitutions
of three states. New Jersey was the first to adopt such a provision,
followed closely by Missouri and North Carolina. 28
The concept of equality more nearly approaches reality in Northern metropolitan areas than in Southern agricultural areas. A majority of women who live in highly populated centers earn their own
living and are more frequently the object of organized propaganda
urging the exercise of individual rights. On the other hand, many
Southern women traditionally rest under the protective wing of their
men and, outside the domestic realm, are accustomed to accepting
benefits without accompanying responsibilities. These women naturally are content with their present status, and the Southern gentlemen
who are the executive, legislative, and judicial officials generally oppose complete equality between the sexes.
INTERNATIONAL ORGANIZATIONS PROMOTING EQUAL RIGHTS

The Inter-American Commission of Women is the first international organization devoted solely to promoting the rights of women.
The Commission, which now co-operates with the United Nations
Commission on the Status of Women, was organized in 1928 as an
agency of the Organization of American States. The primary object
of the Commission is to promote the preparation of women for more
efficient accomplishment of their work. 29 Although acceptance of the
Commission's goals has been slow, it continues to take an active interest in the cultural, social, and civil rights of women.
The Commission recently succeeded in eliminating a particularly
discriminatory practice formerly prevalent in this hemisphere. All
American republics have now abolished legislative provisions requiring women to give up their own nationality when marrying foreigners.3 0
In 1945 the original members of the United Nations dearly recognized the equality of women and men.3' At the first meeting of the
U. N. Economic and Social Council, a Subcommission on the Status
of Women was established to advise the Commission on Human
28. N.J. CONSr. art. X, §4; Mo. CONST. art. 1, §2; N.C. CONST. art. 1, §1. See
also Crable, Pros and Cons of the Equal Rights Amendment, 35 WOMEN LAW. J.
8 (1949).
29. INTER-AMERICAN COMMISSION OF WOMEN OF THE ORGANIZATION OF AMImucAN STATES, Op. cit. supra note 5, at 1.
30. Ibid.
31. U.N. CHARTER Preamble: "...
to reaffirm faith in fundamental human
rights, in the dignity and worth of the human person, in the equal rights of men
and women and of nations large and small .
See also U.N. CHARTER art. I
para. 3, art. VIII, art. XIII para. 1, art. LV.
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Rights; 3 2 in 1946 this body achieved commission status. 3 3 Its proposed program included activity in four different areas of women's
rights: political, civil, social-economic, and educational. The Commission is primarily devoted to fact-finding and reporting; it has no
real influence over internal affairs of member countries. Its most
important task is to disseminate information to women and to encourage them to take an active role in their own countries to promote
34
women's rights.
EQUALITY IN THE LEGAL PROFESSION

In this country women have had considerable difficulty in gaining
admission to the medical and legal professions. Women have rarely
been allowed to study in law offices; thus, those who sought admission
to the bar were aided by the growth of law schools. 3 5 Women form
a small percentage of the student bodies in most law schools. In 1950
women received 421 law degrees while men received 13,891.36 In 1961
women comprised less than two per cent of the law student body at
the University of Florida, nearly the highest percentage in a decade.
Apparently most women law students perform satisfactorily. Deans
reporting to the Survey of the Legal Profession are in general agreement that "the aptitude and the general record of women students are
at least as high as those of the men." 3 7 Women who attend law school
usually are serious about pursuing the legal profession and have demonstrated a superior undergraduate academic ability.
In 1908 the first woman was admitted to The Florida Bar. Although women are now admitted to all state and federal bars and
to the American Bar Association," discrimination still existed in
32. U.N. Economic & Social Council Res. 1/5 (1946); The Status of Women in
the World Today, supra note 2, at 227.
33. U.N. Economic & Social Council Res. 2/11 (1946). The Commission has
urged each member country to recognize and grant its female population certain
rights, including the right to vote, eligibility to hold public office, equal opportunity to participate in the professions, access to diplomatic, consular, and judicial
positions, improved status with respect to nationality, domicile, marriage and di-

vorce laws, equal business rights, equal educational opportunities, and equal
property rights. Santos, The United Nations and the Status of Women, 26 PHIL.
L.J. 211, 212 (1951).

34. Santos, supra note 33, at 219.
35. The first female lawyer graduated from Union Law College in 1870; in
the same year the University of Michigan Law School admitted women students.
Yale, Cornell, and the University of Pennsylvania all followed suit by 1887, but
Harvard held out until 1950. The number of law schools almost doubled from
1870 to 1890; by 1900 there were 94, with 151 women students and 12,365 men;
in 1920 there were 19,821 men and 1,171 women. BLAUSTEIN,
LAWYER 30 (1954); 23 ENCYCLOPAEDIA BRITANNICA 704 (1958).
36. 23 ENCYCLOPAEDIA BRITANNICA 704 (1958).
37. BLAUSTEIN, THE AMERICAN LAWYER 30 (1954).

THE

AMERICAN

38. Id. at 31.
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local bar associations in 1960. During that year the Queens County
Bar Association of New York voted on the removal of a provision
limiting membership in the association to men. The motion failed,
and a woman lawyer brought suit for injunctive relief. She argued that
discrimination on the basis of sex violated her right to equal protection of the laws guaranteed by the fourteenth amendment to the
United States Constitution. However, a second ballot resulted in
amendment of the bylaws and admission of the plaintiff; therefore,
the court refused to hear the argument on the merits, 39 and whether
such discrimination is constitutional remains unanswered.
In 1899 the National Association of Women Lawyers was organized
to promote women's rights, especially in the legal profession. This
organization actively participated in obtaining state legislation that
granted women equal property rights. The association is still influential among women lawyers; but, as late as 1949, only thirty-two
per cent of its members were also members of the American Bar
Association.-0
A 1951 survey indicated that many large law firms refused to interview women for positions, that women must work harder than men
for less pay, and that women were denied positions of "real distinc4
tion in practice, in legal service to the government or the bench." '
Most law schools recommend that women apply for governmental
legal positions, corporate work, or non-trial work in probate, tax,
42
and legal-aid fields. Those conducting the survey concluded:
"Women have their best chance with the government, ....
where there is no client contact except at arm's length with
worried citizens, where there is a tradition of civil service as
opposed to the somewhat authoritarian structure in the law
office, where real recognition is given for intellectual achievement and where there is not too much call, through the mass of
the government pyramid, for imagination or daring. Not that
women lack those qualities, but in normal practice they are
rarely encouraged to show them."
Some women, however, have achieved both legal success and the
respect of the bar. For example, a 1947 survey by the National Association of Women Lawyers revealed that fifty-one women held
judgeships.43
39. Beary v. Queens County Bar Ass'n, 25 Misc. 2d 794, 207 N.Y.S.2d 324,
amended petition dismissed, 28 Misc. 2d 448, 209 N.Y.S.2d 893 (Sup. Ct. 1960).
40. Gauer, National Association of Women Lawyers, 35 WOMEN LAW. J. 15

(1949).
41. BLAUSTEIN,
42. Id. at 32.
43. 33 WOMEN

THE A~mUCAN
LAw.

LAwymn 30 (1954).

J. 154 (1947).
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Few women have become professors. Of the 2900 individuals listed
in the 1962 Directory of Law Teachers, 102 are women. Forty-three
of these women are law librarians or assistant law librarians without
teaching status; thirty are librarians with teaching status. The twentyfour women who are teachers include one assistant dean, seven full
professors, three associate professors, seven instructors, and six
lecturers.
Perhaps these statistics indicate discrimination against women
law teachers; it is more realistic, however, to attribute the small
number of females teaching law to the fact that few women enter law
school and even fewer have the ability to enter the highly competitive
academic world.
CONCLUSION

Women have "advantages" in some areas, such as dower and
exemption from military service, but they suffer disadvantages in other
areas. In the final analysis, the basic question is this: Do women
really want equal rights? It is ridiculous to ask equal labor rights
and at the same time to expect maternity leave with pay. But equal
pay for equal work is a justifiable demand.
Women must realize that there are differences between the sexes
that make complete, unadulterated equality before the law an impossibility. For example, the laws of Germany guarantee equality of men
and women, and yet certain exemptions and exceptions necessarily
result in more favorable treatment of husbands over wives and of
single women over married women; and those who are preferred are,
4
therefore, more than equal before the law. 4
The struggle for equality between the sexes is a social problem
that involves the law, because human relationships are the law's
business. This is the basic fact that often becomes obscured by the
language of the law. Equality of the sexes is not likely to be achieved
by the kind of upheaval associated with great questions of liberty or
religion, but it is nonetheless a contemporary problem that will not
vanish. Women have come a long way since medieval theologians
debated whether woman possessed a soul, but the problem of discrimination is still present. Recognition of equality is a slow and
painful process; however, the quest for equal rights is indicative of
the maturation of civilization.
GRACE W.

TAYLOR

44. Mfller-Freienfels, Equality of Husband and Wife in Family Law, 8
& Comp. L.Q. 266 (1959).

Published by UF Law Scholarship Repository, 1962

INT'L

9

